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INTRODUCTION

Consent is supposed to be a fundamental requirement of a contract.
That is not necessarily the reality of individual employment contracts,
but it should be.
Individual employment contracts are becoming more common,
even among rank-and-file workers employed at will. Today, workers
might be presented at the time of hiring, or while on the job, with
proposed employment agreements that impose restrictions on their
employment and post-employment activities, or waive or limit their
rights. The setting for individual employment contracts is often one
where the employee is ignorant about his legal rights, lacks information,
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and is rushed into a take-it-or-you-don't-work agreement.
The
provisions are sometimes tucked into what appears to be a pile of
routine paperwork. Refuse to sign or ask too many questions and risk
losing the job. When, if ever, should an employee's acquiescence in
this setting constitute valid consent?
Consider the recent case of Soto v. State Industrial Products,
Incorporated. After working for several years as a salesperson in
Puerto Rico, Vidalina Soto was required as a condition of continued
employment to sign various documents full of legal terminology stating
that she was employed at will, bound by a mandatory arbitration
process, and that her continued employment was sufficient
consideration.2 She was told that she would be fired if she did not sign
the documents.3 Ms. Soto, whose English was limited, asked for copies
and translations of the documents, but was denied and was not allowed
the opportunity to meet with a lawyer before signing them.4 Several
years later, she brought suit for employment discrimination. 5 She was
compelled to arbitrate the claims instead, the court finding that she had
consented to forfeit her right to bring her claims in court.6 The court
seemed untroubled by the circumstances under which she signed these
documents. 7
Courts have paid extra attention to the issue of consent in only
certain types of employment contract provisions, such as waivers of
some statutory rights.8 But quality of consent has not been a high
priority for courts in other employment contexts. There have been calls
for more scrutiny of consent, at least with respect to certain types of
employment contracts such as pre-dispute arbitration agreements,
noncompete agreements, and waivers of privacy rights. 9
Here, I consider what a higher-quality consent inquiry might look
like if we broaden the application to all individual employment
1. 642 F.3d 67(lst Cir. 2011).
2. Documents presented to Ms. Soto included discussion of jurisdiction, injunctive
relief, stipulations, mutual covenants, consideration-vocabulary not readily understood by

non-lawyers, especially those whose first language is not English. Id. at 70, 73.
3. Id. at 77. As the case was an appeal of the district court's dismissal, the First
Circuit did not address any dispute of Ms. Soto's factual allegations defendant might have
offered.
4. Id.
5. Id.
6. Soto, 642 F.3d at 77-79.
7. See generally id.
at 73-79.
8. See infra Part III.
9. See id.
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contracts. Part I of this article discusses the erosion of consent in
contracts, generally, and in certain types of employment contracts that
have become more common in recent years. Part II outlines the distinct
nature and history of the employment relationship and how the
particular dynamics of the employment relationship are often a poor fit
with contract law.
Part III argues that there is a need for more careful scrutiny of
consent in employment contracts, generally, and Part IV offers an
approach to do so. I borrow from the "totality of the circumstances"
test some courts have used to assess the validity of waivers of various
statutory rights, such as Title VII of the 1964 Civil Rights Act ("Title
VII"). Those courts look to a non-exclusive set of factors to assess
whether the waiver was knowing and voluntary.'0 I also look at the
manner in which courts determine the validity of premarital agreements.
Courts pay particular attention to whether the parties entered a
premarital agreement knowingly and voluntarily and will look at
various factors, including the opportunity and ability to review and
consider the agreement, external pressures on consent, the relative
sophistication of the parties, and whether the parties had disclosed
financial and other information to each other."
Both of those
approaches can provide a useful starting point for developing a tailored
consent inquiry for employment contracts across the board. Such a
draft then needs to be adjusted to address the particular concerns (such
as informational asymmetries, legal ignorance, and time pressures) that
might be more salient at different stages of the employment
relationship.
This proposal is grounded on fundamental notions of consent in
contract, rather than specific policies articulated in statutes.1 2 The idea
is to take the general and fundamental requirement of consent and tailor
the inquiry to fit the particular setting of the workplace.
I. EROSION OF CONSENT

The traditional picture of a contract is a consensual agreement, two
autonomous individuals voluntarily binding themselves reciprocally to a
10. See id.
11. See id.
12. See id. This article addresses issues of consent in contracts between employers
and individual employees, not collective bargaining agreements. I focus on quality of
consent in formation, rather than the desirability of any particular substantive provisions in
employment contracts. Because consent is a foundational requirement of a contract, this
should be a minimum requirement that does not foreclose other contract defenses.
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bargain of exchange. 13 This is still the portrait drawn for first-year law
students. As one casebook puts it:
Contract law emphasizes the voluntary expression of a commitment as
the basis for a legal obligation. Since contractual liability is
consensual, a basic question of contract is whether the parties have
expressed their agreement through the bargaining process and whether
they intended their agreement to have legal consequences. An
agreement t?,ically involves a mutual manifestation of assent to the
same terms.
But as students keep reading and then begin practicing, they soon
learn that the notion of actual consent in at least some types of
contemporary contracts is largely fictional. Some commentators have
recognized this dilution of, or at least insufficient attention to, the
requirement of consent. Margaret Jane Radin, for example, writes that
consent has already eroded in many areas to the point where it is
vestigial: "The idea of voluntary willingness first decayed into consent,
then into assent, then into the mere possibility of opportunity for assent,
then to merely fictional assent, then to mere15 efficient rearrangement of
entitlements without any consent or assent."'
Not everyone is ready to abandon the idea that consent is a
foundational requirement of a contract' 6 and some commentators have
13. Margaret Jane Radin, Boilerplate Today: The Rise of Modularityand the Waning
of Consent, in BOILERPLATE: THE FOUNDATION OF MARKET CONTRACTS 189, 196 (Omri

Ben-Shahar ed., 2007). See also Edith R. Warkentine, Beyond Unconscionability: The Case
for Using "'Knowing Assent" as the Basis for Analyzing Unbargained-for Terms in
Standard Form Contracts, 31 SEATTLE U. L. REv. 469, 475 (2008) ("Traditional contract
assent analysis is based on the paradigm of two parties with relatively equal bargaining
power who, through a bargaining process, 'carve out' particular contract terms to serve their
respective self-interests."); Randy E. Barnett, The Future of Contract Theory: Contract is
Not a Promise; Contract is Consent, 45 SUFFOLK U. L. REV. 647, 654 (2012) ("[E]very
contract begins with the consent of the parties.").
14.
JAMES F. HooG & CARTER G. BisHop, CONTRACTS: CASES, PROBLEMS AND
MATERIALS 1 (1997).

15. Radin,supra note 13, at 196.
16. Id. ("Because of the historical importance of autonomy and consent, it is evident
that many of us are not yet ready to give up the rhetoric .... Not everyone is willing to give
up on consent.").
Knowing assent requires the following: (1) that the unbargained-for term be
conspicuous; (2) that the importance of that term be explained so that the adhering
party understands its significance; and (3) that the adhering party objectively
manifests its assent to that term separately from its manifestation of assent to
undertaking a contractual obligation. Courts would impose the knowing assent
requirement on contract provisions that unduly favor the form drafter or deprive the
adhering party of a right or remedy that would otherwise be available to the adhering
party in the absence of such a contract term or clause.
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addressed the lack of meaningful consent in at least certain types of
employment agreements. Rachel Arnow-Richman, for example, writes
that "courts almost never inquire into the quality of the employee's
consent" to noncompete agreements. 7 She calls for "an expanded
assent inquiry" where courts would "examine the procedural
dimensions of an employee's agreement not to compete in order to
ensure meaningful consent." 18 As discussed more fully below, she
proposes "requiring a higher standard of voluntariness similar to that
required of parties to a premarital agreement in consideration of the
unique aspects of family and employment relationships."' 9 Katherine
Stone supports a consent-based approach to examining validity of
noncompete and nondisclosure agreements, one that "would permit
courts to ensure that a covenant was not buried in fine print in an
employment handbook or otherwise hidden from view." 20 Pauline Kim
has called for greater scrutiny of consent where employees are required
with 1greater frequency to sign away privacy rights in exchange for a
2
job.
Those commentators have looked at the issue of consent in specific
types of employment agreements. Here, I take some of those ideas for
closer scrutiny of consent and propose a broader application to
employment contracts more generally.

Warkentine, supra note 13, at 473 (proposing a "knowing assent" analysis when
determining the enforceability of standard form contracts, generally (without focusing
.,
on employment contracts)).
17.
Rachel S. Arnow-Richman, Bargaining for Loyalty in the Information Age: A
Reconsideration of the Role of Substantive Fairness in Enforcing Employee Noncompetes,
80 OR. L. REv. 1163, 1173 n. 31 (2001) [hereinafter "Arnow-Richman, Bargaining for
Loyalty"].

18. Rachel Amnow-Richman, Noncompetes, Human Capital, and Contract Formation:
What Employment Law Can Learn From Family Law, 10 TEX. WESLEYAN L. REv. 155, 165
(2003) [hereinafter "Amow-Richman, Employment and Family Law"].
19. Id.
at 166 n. 39. See infra Part HI.
20. Katherine V.W. Stone, The New Psychological Contract: Implications of the
Changing Workplace for Labor and Employment Law, 48 UCLA L. REv. 519, 578-79
(2001) [hereinafter "Stone, New Psychological Contract"].
21. Pauline T. Kim, Privacy Rights, Public Policy, and the Employment Relationship,
57 OHIO ST. L.J. 671, 719 (1996) (calling for greater "recognition and consideration of the

concrete conditions under which consent was obtained").
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II. DISTINCTIVE NATURE AND HISTORY OF INDIVIDUAL EMPLOYMENT
CONTRACTS

A. Recent ProliferationofIndividualEmployment Contracts
Historically, individual employment contracts have been common
among only high-level employees or those with special knowledge or
skills, those with the bargaining power and sophistication to demand
certain provisions, such as termination only for just-cause. 22 Most of
the rest of the U.S. labor force, except for the few (less than 7% in the
private sector) covered by a collective bargaining agreement, are subject
to termination at the will of their employer, restricted only by the
patchwork of statutory and some common law protections that vary by
jurisdiction.23
The current trend, however, is for employers to demand as a
condition of employment that even rank-and-file at-will employees
contractually waive or limit rights that they do have. Such agreements
often impose additional obligations on the employee with no reciprocal
benefit, other than the job itself. There is rarely any job protection that
Indeed, employers commonly
goes along with these agreements.
require employees to acknowledge in writing that they are employed at
will.24 These contracts are frequently presented to the employee with
little or no notice and with no meaningful opportunity to bargain or
consult counsel.25
Some contracts are presented to employees at the point of
separation. On the way out the door, an employee might be asked to
sign a release of all possible legal claims in exchange for some
monetary payment. Separation agreements of various sorts have long
22.

See MARK A. ROTHSTEIN, ET AL., EMPLOYMENT LAW 524 (1994).
23. Lisa J. Bernt, Finding the Right Jobs for the Reasonable Person in Employment
Law, 77 UMKC L. REV. 1, 7 (2008). Public employees often have additional job protections
under statutory or constitutional provisions. At the end of 2011, union density in the United
States was 11.8%; private sector union membership was 6.9%. U.S. DEP'T OF LABOR,
BUREAU OF LABOR STATISTICS, USDC-

12-0094, NEWS

RELEASE ON UNION MEMBERS (2012),

availableat http://www.bls.gov/news.release/pdf/union2.pdf.
24. Cynthia Estlund, Just the Facts: The Casefor Workplace Transparency, 63 STAN.
L. REv. 351, 363 n. 41 (2011) [hereinafter "Estlund, Workplace Transparency"] ("most

employers... contract explicitly for employment at will"); J.H. Verkerke, 'Woolley v.
Hoffmann-LaRoche': Finding a Way to Enforce Employee HandbookPromises 2 (Univ. of

VA. Law Sch., The John M. Olm Program in Law and Econ. Working Paper Series,
at
No.
32,
2006)
available
Working
Paper
http://law.bepress.com/cgi/viewcontent.cgi?article= 1088&context-uvalwps
("overwhelming majority of employers contract expressly for an at-will relationship").
25.

See infra Part II.C.3.
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been part of the employment landscape. But what have increased are
employment agreements presented at the point of hire or after the
employee has already begun working. Employees are now being asked
to sign a wide range of provisions as a condition of employment.
Some go to the core of the employment relationship, as where
workers are required to sign agreements that they are independent
contractors, rather than employees. 26 Some provisions will restrict or
limit an employee's access to courts. In recent years, employers have
increasingly required workers to agree to have all employment-related
disagreements decided in private arbitration, rather than in court.27 An
26.
Rachel Arnow-Richman, Just Notice: Re-Reforming Employment at Will, 58
UCLA L. REV. 1, 67-68 (2010).
27.
Rachel Arnow-Richman, Cubewrap Contracts: The Rise of Delayed Term,
StandardForm Employment Agreements, 49 ARIZ. L. REV. 637, 638 n.2 (2007) [hereinafter
"Arnow-Richman, Cubewrap Contracts"] ("Although there appears to be no comparative
data on the subject, noncompetes and arbitration agreements are among the most commonly
requested standardized employment contracts." ). Katherine Van Wezel Stone likens prehire arbitration agreements to "yellow dog contracts" (now unlawful under the National
Labor Relations Act) in which employees had to promise as a condition of employment not
to join a union: "Today's 'yellow dog contracts' require employees to waive their statutory
rights in order to obtain employment. Like the yellow dog contracts of the past, the new
mandatory arbitration provisions are often imposed on workers without even the illusion of
bargaining or consent." Mandatory Arbitration of Individual Employment Rights: The
Yellow Dog Contractof the 1990s, 73 DENY. U. L. REV. 1017, 1037 (1996). Scrutiny of
arbitration agreements raises the issue of preemption under the Federal Arbitration Act
("FAA"), which requires courts to place arbitration agreements on an equal footing with
other contracts. AT&T Mobility LLC v. Concepcion, 131 S.Ct. 1740, 1745 (2011). The
Supreme Court's interpretation of FAA leaves room for a formation-based approach that
does not single out arbitration agreements. See id. at 1746, 1748 Section 2 of FAA (9
U.S.C. § 2)
permits arbitration agreements to be declared unenforceable upon such grounds as
exist at law or in equity for the revocation of any contract. This saving clause
permits agreements to arbitrate to be invalidated by generally applicable contract
defenses, such as fraud, duress, or unconscionability, but not by defenses that apply
only to arbitration or that derive their meaning from the fact that an agreement to
arbitrate is at issue... [ Section 4 of FAA] requires courts to compel arbitration in
accordance with the terms of the agreement upon the motion of either party,
(assuming that the making of the arbitrationagreement.., is not at issue))
Id. (emphasis added; internal quotes omitted). In his concurrence to Concepcion, Justice
Thomas wrote that "[c]ontract formation is based on the consent of the parties, and we have
emphasized that arbitration under the Act is a matter of consent." Id. at 1755 n. * (internal
quotation omitted). He reads the FAA to require a court to enforce an arbitration agreement
"unless a party successfully challenges the formation of the arbitration agreement" i.e.,
raises a defense that relates to "defects in the making of" the agreement. Id. at 1753. He
acknowledges, however that his reading of FAA had not been developed by the parties in
Concepcion and would need to be explored further in an appropriate case. Id. at 1754. See
also Amow-Richman, Cubewrap Contracts,supra note 27, at 658 (noting that some courts
have scrutinized consent to arbitration agreements using a knowing-and-voluntary test).
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employee might also be asked to agree in advance to a shorter statute of
limitations to bring any future action.28 Applicants and employees
might be asked to agree to provide private information, or subject
themselves to intrusions upon their person or property, such as
background checks, surveillance or searches. 29 Also becoming more

common are noncompetes and other restrictive covenants, even for
relatively low-paying occupations such as manicurists, retail
salespeople, and delivery drivers. 30 Employees might also be expected
as a condition of employment to sign confidentiality and nondisclosure
agreements.3 ' While not all such contractual provisions would be
enforceable if brought to court, the uninformed employee who cannot
afford to take chances or consult counsel is very likely to suffer their in
28.
Stephen A. Plass, Mandatory Arbitration as an Employer's Contractual
Prerogative: The Efficiency Challenge to Equal Employment Opportunity, 33 CARDOZO L.
REv. 195, 224 (2011) (citing cases).
An agreement in advance never to plead the statute of limitations is not generally
recognized, although a majority of jurisdictions permit the parties to agree to a
shorter period for bringing an action than that provided by the statute of limitations
so long as the period chosen is reasonable and the agreement does not otherwise
violate public policy.
SAMUEL WILLISTON & RICHARD A. LORD, A TREATISE ON THE LAW OF CONTRACTS § 15:12,
at 314-15 (4th ed. 2009).
29. Kim, supranote 21, at 671-76; Arnow-Richman, Cubewrap Contracts,supra note
27, at 638 n.2; see Sharon McFarland, Job Seekers Getting Asked for Facebook Passwords,
USA TODAY, Mar. 21, 2012, http://usatoday30.usatoday.com/tech/news/story/2012-0320/job-applicants-facebook/53665606/1 (reporting incidents of employers requiring
applicants to disclose social media usemames and passwords).
30. "A noncompete is a written agreement in which an employee covenants at the
outset of employment relationship that he or she will refrain from competing with the
employer in specified ways for a period of time following the termination of the
relationship." Arnow-Richman, Bargainingfor Loyalty, supra note 17, at 1169; Katherine
V.W. Stone, Knowledge at Work: Disputes Over the Ownership of Human Capital in the
Changing Workplace, 34 CONN. L. REV. 721, 723 (2002) [hereinafter "Stone, Knowledge at
Work"]; "In the past decade, there has been an exponential increase in the volume of
lawsuits between employers and former employees involving covenants not to compete and
the ownership of information and knowledge."
Noncompetition and nondisclosure covenants have become prevalent in employment
contracts, even for at-will relationships.... Courts have recently expanded the types
of employer interests that they consider legitimate subjects of noncompete
covenants. Many courts no longer require that there be a trade secret involved at all.
Rather, some courts have enforced covenants when a manicurist left to work for
another nail salon, a carpet salesman took a job with another carpet retailer, and a
liquor deliveryman went to work for another distributor.
Stone, New Psychological Contract,supra note 20, at 578, 586.
31. If worded too broadly, confidentiality and nondisclosure provisions may violate
the National Labor Relations Act, which bars employer interference with employees' right
to discuss the terms and conditions of their employment with others. E.g., Nat'l Labor
Relations Bd. v. Ne. Land Servs., Ltd., 645 F.3d 475 (1st Cir. 2011).
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terrorem effects. 32 An employee who does not know, for example, that
an unreasonably long non-compete agreement is likely unenforceable
may nevertheless curtail her search for jobs that she believes might
result in her being sued.
B. Employment Relationships and TraditionalContractPrinciples:An
Uneasy Fit
Employment contracts are not typically like commercial contracts
Employment has been
involving sophisticated business people.
described as "perhaps the paradigmatic example of inequality of
bargaining power in contract law."'33 The court's often-quoted words in
Arthur Murray Dance Studios v. Witter still resonate:
The average, individual employee has little but his labor to see or to
use to make a living. He is often in urgent need of selling it and in no
position to object to boiler plate restrictive covenants placed before
him to sign. To him, the right to work and support his family is the
most important right he possesses. His
34 individual bargaining power is
seldom equal to that of his employer.
But it is not only that disparity in relative negotiating strength that
makes employment contracts distinctive.
Employment is sometimes characterized as a relational contract,
one "characterized by longer duration, forward-looking cooperation,
mutual investment, and personal relationships," in contrast to
32. "The current approach of a majority of courts is either to rewrite an invalid
covenant and enforce it as rewritten or to delete the invalid portions and enforce the
remainder." Stone, New Psychological Contract, supra note 20, at 582. This practice of
"blue penciling" has been criticized as giving employers an incentive to draft overbroad,
harsh provisions. Rachel Amow-Richman, Cubewrap Contracts and Worker Mobility: The
Dilution of Employee BargainingPower Via StandardForm Noncompetes, 2006 MICH. ST.
L. REv. 963, 975-76 (2006) [hereinafter "Arnow-Richman, Cubewrap Contracts and
Worker Mobility"]. Estlund and Amow-Richman separately discuss the in terrorem effects
of such agreements. Cynthia L. Estlund, Between Rights and Contract: Arbitration
Agreements and Non-Compete Covenants as a Hybrid Form of Employment Law, 155 U.
PA. L. REV.379, 405-06 (2006); Arnow-Richman, Employment and FamilyLaw, supra note
18, at 160-61.
33. Arnow-Richman, Cubewrap Contracts and Worker Mobility, supra note 32, at
963. See Estlund, Workplace Transparency, supra note 24, at 359 n.24 and 371-72 nn. 6667 (discussing bargaining power in the workplace and critics of such notion). Marion Crain
responds to challenges to her assumption that most individual workers lack bargaining
power in For Love or Money? Defining Relationships in Law and Life: Arm 's-Length
Intimacy: Employment as Relationship, 35 WASH. U. J.L. & POL'Y 163, 166-67, n.12
(2011).
34. Arthur Murray Dance Studios of Cleveland, Inc. v. Witter, 105 N.E.2d 685, 704
(Ohio Ct. Com. P1. Feb. 28, 1952).
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transactional contracts, "one-time commoditized exchanges of labor or
goods for cash that are made out of self-interest and require minimal
personal interaction." ' Relational contract theory refers principally to
the idea that the behavior and expectations of contracting parties are
heavily influenced by a desire to preserve their relationship and foster
cooperative behavior.36 There has been much discussion and debate
about relational contract theory generally and, more specifically, about
how well employment fits into same.37 But at the very least,
employment is typically a highly dependent status relationship, where
the employee depends on the employer for more than just wages. There
is a social as well as economic dimension to such relationships,
whereby the employer provides a social safety net (what is left of it) in
the way of health and pension benefits, social security contributions,
and workers' compensation. The workplace is also where many people
find their identity, form social and professional networks, acquire skills,
and establish a reputation.38
In organizational behavior literature, employment has been
described as a psychological contract. Not a contract in the legal sense,
35. Crain, supra note 33, at 193-94.
36. Rachel Arnow-Richman, The Role of Contract in the Modern Employment
Relationship, 10 TEx. WESLEYAN L. REV. 1, 6 n.16 (2003)[hereinafter "Arnow-Richman,
Contract in Modern Employment"]; see also Paul J. Gudel, Relational ContractTheory and
the Concept of Exchange, 46 BUFF. L. REV. 763, 763-64 (1998) ("Ian Macneil is the
contracts scholar most responsible for the concept of relational contract. His work
demonstrates that one can arrange all exchange between humans on a continuum, from the
most discrete exchange at one end to the most relational on the other end.").
37. See, e.g., Gudel, supra note 36 (discussing relational contract theory's break with
other understandings of contracts, and critique of Macneil's work).
[I]t is misleading to call these [employment] contracts relational, because it suggests
that it is the fact of the relationship that makes them special. But the reality is that
longterm dealings between hierarchically situated parties do not normally result in
anything importantly like a close personal relationship.. .[O]utside of families,
hierarchy impedes the development of a genuine personal relationship in which the
parties routinely and voluntarily give the other's interests weight comparable to, let
alone greater than, their own. Employer and employee may share certain interests,
such as the success of the firm or the well-being of a client, but this is best regarded
as an overlap between otherwise distinct interest sets.
Aditi Bagchi, Separating ContractandPromise, 38 FLA. St. U. L. REv. 709, 754-55, n.
104 (2011).
38. Robert C. Bird, Employment as a RelationalContract,8 U. PA. J. LAB. & EMP. L.

149, 161 (2005) ("The workplace is now a significant source for forming relationship
networks, assigning socioeconomic class, and establishing reputation status of the
individuals that work there."); Crain, supra note 33, at 199 ("[F]or most, work is
constitutive of identity. Working confers self-sufficiency, dignity, standing in society, and
membership in the social structure. Not to work means dependence, failure, declining social
status, insecurity, and shame.").
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the psychological contract "can be thought of as the perceived mutual
obligations between employees and employers, viewed from the
employee's perspective. Employees form expectations about the
employment relationship that lead them to believe that certain actions
will be reciprocated. 39 This exchange relationship might include the
employee's contribution of effort, skills, knowledge, loyalty, and
flexibility in return for pay, training, career development, promotion,
and respect.4 °
Such a relationship is not always compatible with traditional
contract principles, and many commentators have recognized the uneasy
fit between employment law and contract law.4 ' Much of that
disconnection can be attributed to their separate histories.
Employment law has its origins in the master-servant relationship.
Robert Bird recounts the history of the employment relationship as one
involving dominant-subservient bonds based upon the status of the
parties.42 For much of history, "class and station defined employment
status, and class mobility was extremely limited. 43 Such relationships
"created mutual obligations on both the employer and employee, much
as the head of the household was obligated to support his wife 44and
minor children, who in turn had the duty to submit to his authority."
Marion Crain describes some aspects of the contemporary version
of this relationship: "Workers invest in the firms that employ them,
particularly over time. They wear out their bodies on the job. They
39. Arlene Walker & Dorothy M. Hutton, The Application of the Psychological
Contractto Workplace Safety, 37 J. SAFETY RES. 433, 433 (2006) (internal citation omitted).
40.
NEIL CONWAY, UNDERSTANDING PSYCHOLOGICAL CONTRACTS AT WORK,
CRITICAL EVALUATION OF THEORY AND RESEARCH 1 (2006).

A

41. E.g., Bird, supra note 38, at 158 ("One of the fundamental problems is that much
of employment law simply engrafts contract law upon the employment relationship.
Contract law, although not wholly incompatible with employment, does not fully account
for the broad range of relational interests and contexts present in employment
relationships."). See, e.g., Franklin G. Snyder, The Pernicious Effect of Employment
Relationships on the Law of Contracts, 10 TEx. WESLEYAN L. REV. 33, 33-35 (2003)
(noting the "peculiar" relationship between employment and contract law, and how contract
law "frequently does a poor job of dealing with employment law issues").
42. Bird, supra note 38, at 159.
43. Id.
44. Id.
Marriage and employment share a common status-based genealogy in masterservant law. The household model in which the master provided for and controlled
his family and servants was transported to the pre-industrial workplace, and along
with it assumptions about the proper order of things that were based upon custom
and ideology.
Crain, supra note 33, at 180.
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invest emotionally and psychologically in the firm as well. For most,
work is more than a matter of economic necessity. 4 5 On the other side
of the equation, employers "use[] compensation in a variety of forms to
align workers' financial interests with those of the firm, hoping to
encourage attachment and loyalty.' , 46 Employers might also have
nonmarket motives: employers, or individual managers, "do not always
behave as classic market actors. Business owners sometimes manifest
affection and sympathy for workers. Individual supervisors sometimes
make common cause with workers. And employment discrimination
law is rife with examples of individual supervisors who displayed
feelings7 of bigotry, hatred, and intolerance-nonmarket motives, to be
sure.

Contrast that background with the law of contracts, which, as
Franklin Snyder describes, "arose in the world of voluntary transactions
among buyers and sellers. Its roots lie in two different bodies of law,"
the law of property and the law of merchants, both of which involve
"disputes among those who are more or less equal and free to refuse to
deal (i.e., buyers and sellers of estates; merchants trading with each
other). 48 And in these spheres of property and merchant law, "legal
rights depend on the voluntary undertakings of the parties. In such
cases, we are at the opposite end of the dominance-dependence
model
49
that characterizes the rise of employment law.",
So, while "most of contract law is premised upon a model
consisting of two alert individuals, mindful of their self-interests,
hammering out an agreement by a process of hard bargaining," the
nature of sign-this-or-you-don't-work contracts "is not one of haggle or
cooperative process but rather of a fly and flypaper." 50 Snyder cautions
that "attempts to deal with the issues that arise from this particular
institution [employment] with tools designed for commercial
transactions are unlikely to be successful. We are trying, as it were, to
fill a round hole with a square peg.''51 Arnow-Richman also addresses
the gap between employment and contract law, and discusses the need
to "reconfigure the rules of contract law to better suit the problems of
45.
46.
47.
48.
49.

Id.at 199.
Id.at 200.
Id.at 203.
Snyder, supra note 41, at 39.
Id.

50. JOSEPH M. PERILLO, CALAMARI AND PERILLO ON CONTRACTS, § 1.3 (6th ed. 2009)

(quoting Arthur Leff, Contractas Thing, 19 AM. U. L. REv. 131, 143 (1970)).
51. Snyder, supra note 41, at 36.
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employment relationships."
These concerns are especially acute when considering the question
of consent in employment contracts:
For the vast majority of prospective and incumbent employees,
shopping for a flexible employer is not a simple matter, nor is it likely
that the diligent applicant will find many options. In employment, as
inmost areas of law, standardized forms and policies prevail. For most
employees, most of the time, firm-specific investments may make exit
impossible. This reality, rather than a spurious analogy to the
circumstances in which commercial contracts are made, is the
appropriate and fair basis for inquiring into the voluntariness of
agreeing to collateral matters when employees decide whether to
accept jobs, promotions, bonuses or transfers. E
C. DistinctiveFeaturesofEmployment ContractFormation
I will not attempt to tackle the larger project of synchronizing
employment and contract law. I do, however, suggest that any attempt
to bridge this gap must, at minimum, recognize the particular dynamics
of the workplace. Some of the following features tend to be common,
although of course not all unique, to individual employment
agreements.
1. Legal Ignorance
Employment law consists of a largely uncoordinated collection of
federal statutes, state statutory and common law, and a smattering of
municipal law that govern the relationship between an employer and its
individual employees. 54 The law of employment contracts, in particular,
has been described as "highly idiosyncratic," with no "unifying theory
of how courts should apply contract law to employment relationships.
The result is that the law of employment contracts remains a puzzle,

52. Arnow-Richman, Contract in Modern Employment, supra note 36, at 6.
53. Eileen Silverstein, From Statute to Contract: The Law of the Employment
Relationship Reconsidered, 18 HOFSTRA LAB. & EMP. L.J. 479, 526-27 (2001).
54. Bernt, supra note 23, at 7-8.
Employment regulation in the United States evolved piecemeal and without internal
coordination, creating a legal landscape more infrastructurally akin to a labyrinthine
medieval city than the logical grids of modem urban planning.... If trained lawyers
have difficulty mastering this field, it is unrealistic to expect the lay public to grasp

its basic principles.
Ian. H. Eliasoph, Know Your (Lack of) Rights: Reexamining the Causes and Effects of
Phantom Employment Rights, 12 EMP. RTs. & EMP. POL'Y J. 197, 219, 223 (2008).
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unresolved on key issues that greatly affect workers' lives." 55
There is ample evidence that the population generally does not
understand the law.
The hoary maxim 'ignorance of the law is no excuse' expresses a
strong presumption that individuals are adequately informed about
prevailing legal rules. Whether or not that presumption is justified in
the criminal context from which it arises, abundant empirical evidence
reveals widespread ignorance about many aspects of civil law. People
often lack basic information about the legal rules governing particular
transactions in which they are routinely involved.
So it is not surprising that employees are ignorant about the
complexities of workplace law. Studies show that "employees are
systematically uninformed about their rights, lacking the most basic
knowledge about the law of the workplace. For example, workers are
ignorant of the default employment-at-will rule, instead persistently and
erroneously believing that the law requires employers to have 'just
cause' to discharge." 5
Employers typically have legal counsel to help them sort out the
complexities of employment law, but few employees or job applicants
have meaningful access to reliable information or advice regarding the
laws that govern their livelihood. There are a number of reasons for a
worker's lack of counsel, particularly at the beginning of, or during,

55. Arnow-Richman, Contractin Modern Employment, supra note 36, at 4-5.
56. J.H. Verkerke, Legal Ignoranceand Information-ForcingRules 9 (2008) (Univ. of
Mich. Law. Sch., Law & Econ. Workshop, Working Paper No. 03-4, 2008), available at
http://www.law.umich.edu/centersandprograms/olin/workshops.htm.
57. Bernt, supra note 23, at 28 (citing Pauline T. Kim, Norms, Learning, and Law:
Exploring the Influences on Workers' Legal Knowledge, 1999 U. ILL. L. REv. 447; Jesse
Rudy, What They Don't Know Won't Hurt Them: Defending Employment-At-Will in Light of
Findingsthat Employees Believe They Possess Just CauseProtection, 23 BERKELEY J. EMP.
& LAB. L. 307, 310-11 (2002); see generally Cynthia L. Estlund, How Wrong Are
Employees About Their Rights, and Why Does it Matter?, 77 N.Y.U. L. REv. 6 (2002);
RICHARD B. FREEMAN & JOEL ROGERS, WHAT WORKERS WANT 118-20 (1999)). Eliasoph
refers to "phantom employment rights-rights that the overwhelming majority of Americans
believe protect them at the workplace but mysteriously vanish at the first instance of legal
consultation." Eliasoph, supra note 54, at 197-98. Eliasoph discusses possible causes of
such ignorance. Id. Employers are required by various statutes to provide notice to
employees of some rights, for example, via workplace postings. See, e.g., EEOC Poster
Request Form, U.S. EQUAL EMP'T OPPORTUNITY COMM'N, available at
http://wwwl.eeoc.gov/employers/poster.cfm. But such notice requirements are limited to
basic information about only some statutes. Someone who has not yet been hired is unlikely
to encounter even these minimal notices before deciding whether to take a job. And a fired
worker, perhaps being escorted to the exit by security, is unlikely to be able to stop and read
those postings on her way out the door.

20121

Employment Contracts

employment. The most obvious is the lack of affordable options; the
rank-and-file applicant or employee looking for legal counsel to review
a proposed agreement will often confront sticker shock when told of an
attorney's rate for such service. At that stage, there is no ripe legal
claim and no potential damages from which an attorney might collect a
contingency fee. And there are virtually no legal aid options for
employees in that posture. 58 The employee might also be risking her
job should she consult counsel to review a contract, as only some

jurisdictions recognize a cause of action for firing an employee for
consulting counsel. 59 Even in those states that might entertain such a
claim, the employee must prove that consulting counsel was the cause
of her termination. Other reasons workers might not even attempt to
seek counsel include
cognitive dissonance and signaling concerns,
60
below.
discussed
The implications of employee ignorance are many. Workers
presented with a contract often do not even know that they are operating
against the backdrop of the employment-at-will doctrine, the default
rule that they might be fired for any reason, including rejection of a
contract.6 1 Even if they have the leverage to negotiate, they might not
ask for favorable employment terms because they mistakenly believe
they are already entitled to them. 62 They might sign what amounts to an
58. Little if any legal aid is available for an applicant or employee looking for review
of an employment contract. The exception might be an agreement to settle an underlying
claim for discrimination, nonpayment of wages, or other employment civil rights. Even
then, legal aid is very difficult to find. See Stephen Churchill, Making Employment Civil
Rights Real, (AMICUS HARV. C.R.-C.L. L. Rev., Working Paper No. 09-65, 2009),
available at http://harvardcrcl.org/2010/02/25/making-employment-civil-rights-real-bystephen-churchill/ (discussing dearth of legal aid options for employment civil rights
claims).
59. Bernt, supra note 23, at 28-29. The cause of action would be styled as a common
law claim for wrongful discharge in violation of public policy. Such a claim would not
provide for attorneys' fees as part of the remedy. Only some jurisdictions that recognize
such a claim have extended it to adverse actions that fall short of termination. Lisa J. Bernt,
Wrongful Discharge of Independent Contractors: A Source-Derivative Approach to
Deciding Who May Bring a Claim for Violation of Public Policy, 19 YALE L. & POL'Y REV.
39, 51-52 n.65 (2000).
60. See infra Part II.C.4.
61. See Arnow-Richman, Cubewrap Contracts, supra note 27, at 649 n.60 (noting that
"[c]ourts have generally rejected claims brought by employees fired for refusing to sign a
noncompete") (citing Maw v. Advanced Clinical Commc'ns, Inc., 846 A.2d 604, 606 (N.J.
2004) (holding that termination for refusal to sign overbroad noncompete did not give rise to
claim of wrongful discharge); see also Weeks v. Harden Mfg. Corp., 291 F.3d 1307 (11th
Cir. 2002) (upholding termination of employee fired for refusing to sign a contract he
incorrectly believed was unlawful).
62. Cass R. Sunstein, Human Behaviorand the Law of Work, 87 VA. L. REv. 205, 225
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unlawful contract, but abide by its provisions because of fear of
termination, a bad reference, or a suit brought by the employer. Many
are unlikely even to understand what arbitration is, much less be able to
weigh63it against the option of bringing any abstract, future dispute to
court.

Given the empirical evidence that shows otherwise, the
presumption that workers understand employment law is a fiction. But
the objective theory of contracts and the duty-to-read rule add more
fiction. Under this prevailing theory, "[t]he meaning that is objectively
[communicated by one party to another] is the meaning that a
reasonable person... would attach to the other party's words or
conduct;" that is, "the intentions of the parties to a contract or alleged
contract are to be ascertained from their words and conduct rather than
their unexpressed intentions., 65 And a signature on a document
indicates that the party has read the contract and understands the
meaning of the terms and the implications of the agreement, even when
we know that does not always reflect reality.66
(2001).
63.

Eliasoph discusses other implications of employee ignorance: When employees

overestimate legal protections,
it mask[s] the harsh realities of the at-will regime [and] ...mute[s] employee
demands for increased worker protection by creating a false sense of security ....
[Such ignorance] provide[s] another reason that workers, who traditionally turned to
unions not only for better pay and benefits but for protection from arbitrary or unfair
employee conduct, are less likely to engage in collective action, with all of its costs.
By the same token, phantom employment rights also undermine movement towards

further protective workplace legislation.
Eliasoph, supranote 54, at 231.
64. RANDY E. BARNETT, THE OXFORD INTRODUCTIONS To U.S. LAW: CONTRACTS 69
(2010) (emphasis omitted).
65. Joseph M. Perillo, The Origins of the Objective Theory of ContractFormationand
Interpretation,69 FORDHAM L. REv. 427,427 (2000).
66. Russell A. Hakes, Focusing on the Realities of the Contracting Process-An
EssentialStep to Achieve Justice in ContractEnforcement, 12 DEL. L. REV.95, 119 (2011)
("[Tihe judicial expectation that before signing a contract a party is expected to have read
and understood it... does not reflect the realities of the contracting process."). Some
commentators have recognized this fiction as it relates to form contracts, generally, and
especially in the consumer context:
Signing a contract leads to the assumption that the party read and understood the
contract. But, scholars recognize, and some research has verified, that standard form
contracts are not read by consumers. Even attorneys with expertise in the area of
contract law do not regularly read standard form contracts they sign. They
understand the contracts are not negotiable and therefore do not waste their time. A
recent news report describes Judge Richard Posner's statement at a conference that
he did not read the extensive documentation he signed for a home equity loan and
also describes managing attorneys from major New York law firms participating on
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A party that signs an agreement is regarded as manifesting assent to it
and may not later complain about not having read or understood it,
even if the agreement is on the other party's standard form.... And
since the objective theory of contracts imposes no requirement that
one intend or even understand the legal consequences of one's actions,
one is not entitled to relief merely because one neither read the
form nor considered the [legal] consequence of adhering to
standard
7
it.

6

Arguments in support of these rules yield two general themes that
are relevant to this discussion. First, humans are not mind-readers.
Each party needs to be able to rely on the other's outward words and
behavior, rather than speculate as to what he might secretly be
thinking. 68 Second is the promotion of a self-reliance ethic, the
expectation that competent adults do what is reasonable to protect their

interests. That means reading a contract before signing it and finding
out the answers to questions raised; if someone does not understand the

of signing a contract, we want her to exercise diligence and
implications
69
find out.
The First Circuit Court of Appeals reiterated this expectation in

conference panels and signing release forms without reading them. When
addressing contracts of adhesion, courts have recognized that consumers do not read
them, but, drawing upon the concept of assent, they often assert that the adhering
party had the opportunity to read and understand the contract before going forward,
or at least had the responsibility to read the contract to know what it was signing and
agreeing to. The concept that such provisions could or should have been read, to say
nothing of being understood, simply does not reflect real world activity.
E.g., id. at 102. Randy E. Barnett, Consenting to Form Contracts, 71 FORDHAm L. REv.
627, 630 (2002) ("Because most terms in a form contract are rarely read, it is considered a
fiction to think one has promised-either subjectively or objectively under the modern
view-to perform according to a term of which the other party knows good and well one is
unaware."). See PEILLO, supra note 50, § 9.41-9.43 (for discussion of duty-to-read rule
and its exceptions).
67. E. ALLEN FARNSWORTH, FARNswORTH ON CONTRACTS 558-59 (4th ed. 2004).
[Traditional contract doctrine imposes on the parties a 'duty to read.' Accordingly,
if a party objectively manifests assent to be bound to a contract (for example, by
signing a written contract document), a court will almost automatically find assent to
all terms contained in the writing. Courts meet parties' excuses such as, 'I didn't
read it' or 'I didn't understand it' with little sympathy, except in cases where more
important policies are expressed in the traditional contract defenses.
Warkentine, supra note 13, at 476.
68. Barnett, supra note 13, at 658; BARNETT, supra note 64, at 68-74; Hakes, supra
note 66, at 100 ("There is theoretical appeal to objectivity in the law governing contracts,
because it is much easier to determine facts objectively than to try to understand what is
subjectively going on in someone's mind.").
69. See PERILLO, supra note 50, § 9.45 (discussing self-reliance ethic in the context of
the duty-to-read rule).
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Soto v. State IndustrialProducts.7 ° Ms. Soto, an at-will salesperson in
Puerto Rico whose English was limited, was presented with various
documents that she did not understand. 7 ' She signed them after being
told she would be fired otherwise. 72 The employer-drafted documents
amounted to numerous pages of legal terminology that required her to
acknowledge that she was an at-will employee and agree to an
alternative dispute resolution program, which included an arbitration
process.73 The documents included discussion of jurisdiction, venue,
procedure, evidence, costs, consideration, injunctive relief, and mutual
covenants.74 In spite of the legal terminology and the language barrier,
the Court held that she had consented to arbitrate her discrimination
claims by signing them:
[T]he onus was on her to obtain and read a copy before signing it....
[I]t is a general and well established principle of contract law that one
who is ignorant of the language in which a document is written, or
who is illiterate, may be bound to a contract by negligently failing to
learn its contents .... The fact that Soto did not "fully" understand the

agreements that she signed because of her lack of fluency in English,
of which75 she was aware, does not render void her consent to
arbitrate.

The Soto case is an example of how these general contract
principles do not fit well in the workplace, where too many employees
are being asked to sign documents on the spot, with little or no advance
notice of terms, without understanding their rights or the legal
terminology. The result is a large class of individuals-most of the U.S.
labor force--operating in a setting that effectively inhibits the selfreliance and diligence that contract doctrine requires and expects.76
Indeed, Ms. Soto did try to understand what she was signing: She asked
for copies and translations of the documents but the employer refused;
she requested and was denied the opportunity to meet with a lawyer
before signing them.77 The Court seemed untroubled by the setting in
which she signed these documents, and did not directly address her
70.
71.
72.
73.
74.
75.

642 F.3d 67 (1st Cir. 2011). See supra Introduction.
Soto, 642 F.3d at 77.
Id.
Id. at 70.
Id. at 71-73.
Id. at 78.

76. I am not advocating here that the objective theory be abandoned. But legal
fictions, while sometimes necessary, should be used sparingly. I suggest that a higherquality inquiry into consent might move fiction closer to reality.
77. Soto, 642 F.2d at 77.
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assertions that the employer essentially frustrated her ability to do what
the Court said she should do.
2. Information Asymmetry
In addition to the difference in legal expertise between employer
and worker, there is (perhaps more) informational asymmetry. Not only
does the employer have most of the information, it created the
information. The employer of a non-union workplace unilaterally and
repeatedly sets the terms and conditions of employment for each new
worker, knowing the history of this particular shop. The employer
crafts and controls the policies and protocols that govern its workforce.
The employer will also have superior information about any alternative
dispute resolution system (such as private arbitration) it chooses to
impose on employees.78 The employer, as repeat player, knows the
quality, cost, procedure, and perhaps even the names of the likely
adjudicators. Employees, on the other hand, might not even know the
meaning of the word "arbitration."
A new employee will presumably understand the starting pay rate,
but she might lack a great deal of other information that might affect her
decision to take a job, whether to sign a contract, or attempt to negotiate
the terms of employment. The prospective or new employee might lack
information about the compensation of coworkers; requirements and
expectations concerning hours of work and overtime demands; the work
site's safety history; employer's practices concerning involuntary
terminations; promotion policies and practices; policies affecting worklife balance, such as flexible scheduling, telecommuting options, leave
policies; demographics of79the workplace; and history of discrimination
complaints by employees.
Kim discusses this issue with respect to privacy in the workplace:
"The existence of information and transaction cost barriers suggests that
no real bargaining occurs over workplace conditions affecting employee
privacy. Prospective employees generally do not have adequate
information for assessing the intrusions entailed by an employer's
surveillance or monitoring practices, especially to the extent that those
78. See Walter Kamiat, Labor and Lemons: Efficient Norms in the Internal Labor
Market and the PossibleFailuresof IndividualContracting,144 U. PA. L. REv. 1953, 196567 (1996) (discussing informational asymmetry regarding employer-imposed private
adjudication systems).
79. Estlund, Workplace Transparency, supra note 24, at 366-67. Estlund proposes
mandatory disclosure of information about employers that might require internet postings
and/or having intermediaries collect and disseminate data about employers. Id.at 372-73.

Syracuse Law Review

[Vol. 63:31

And Arnow-Richman notes this
practices are surreptitious., 80
asymmetry in the context of non-compete agreements: "In general,
employees have limited information on which to base a decision about
the fairness of a noncompete or evaluate the risk of accepting its
terms. 'A l Although the employer also has limited information about the
employee, "it is certainly in a better position to make that prediction
given that it controls the structures through which the employment
relationship will develop."8 2 The same might be said of employment
contracts, more generally.
3. Timing and Manner of Presentationof the Agreement
At the end of the employment relationship, an employee might be
presented with a separation agreement and given a short period to
consider it. 83 Such separation agreements in some fashion have long
been a familiar part of employment practice. But in recent years there
has been a proliferation of contracts presented to employees at the
beginning of, or during, their employment. It is not a rarity for a newhire to be presented with a proposed agreement on the first day of work
in a stack of what appears to be routine paperwork. Or an agreement
might be presented after the employee has begun work, presented as a
sign-this-now-or-you're-fired proposition. In these scenarios, there is
too often no meaningful opportunity for the employee to review and
deliberate the proposed terms, consult counsel, or consider
alternatives.8 4 In other cases, there is no signed writing at all. Current
80. Kim, supra note 21, at 711.
81. Arnow-Richman, Bargainingfor Loyalty, supra note 17, at 1214.
82. Id. at 1214-15.
83. The Older Worker Benefit Protection Act usually requires twenty-one days to
consider an agreement to waive rights under the federal Age Discrimination in Employment
Act. 29 U.S.C. § 626(f)(2)(F)(i)(2002). Otherwise, there is generally no per se minimum
requirement. Anecdotally, seven days to consider a separation agreement is not uncommon.
84. Matthew T. Bodie, Questions About the Efficiency of Employment Arbitration
Agreements, 39 GA. L. REV. 1, 33 (2004) ("Employers are not likely to highlight the need
for an agreement before employment begins. In fact, such an agreement may only be
included in the paperwork that employees fill out on their first day of work."). Some courts

have been more receptive than others to the argument that there was no consent in these
scenarios. CompareGibson v. Neighborhood Health Clinics, Inc., 121 F.3d 1126, 1128-32
(7th Cir. 1997) (refusing to enforce an arbitration agreement where plaintiff was hired, and
on her first day at work, she was handed a stack of papers to sign, including insurance and
tax forms, and a form that said:
I agree to the grievance and arbitration provisions set forth in the Associates Policy
Manual. I understand that I am waiving my right to a trial, including a jury trial, in
state or federal court of the class of disputes specifically set forth in the grievance
and arbitration provisions on pages 8-10 of the Manual,
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employees might be notified of a contract by receipt of a form
document or pamphlet in a mass8 5mailing and merely showing up for
work the next day may bind them.
Rushed, non-negotiable, often incomprehensible (to non-lawyers)
agreements have apparently become so common that their ubiquity
might provide a defense, of sorts.
In Maye v. Smith Barney
86
Incorporated, for example, the Court compelled arbitration of a
discrimination case where, as part of the hiring process, the plaintiffs
had been told to sign their names approximately seventy-five times on a
variety of documents, including the agreement in dispute, in a period of
two hours without anyone explaining the contents and without the
opportunity to read most of them.8 7 The plaintiffs, Kelsey Maye and
Jermarlon Harris, testified that the atmosphere was intimidating,
hurried, and very tense.8 8 The two men were about twenty years old
when they signed the documents at issue; their highest level of
educational attainment was a high school equivalency diploma.8 9 Mr.

which manual plaintiff was not given at the time); Walker v. Ryan's Family Steak Houses,
Inc., 400 F.3d 370 (6th Cir. 2005) (refusing to enforce an arbitration agreement, which said
that employees had the right to consult counsel, but had no opportunity to do so because
they had to sign the agreements on the spot; employer hurriedly presented applicants with
various documents that they were instructed to sign, without explanation; applicants were
given no right to revoke consent; manager had told employees that arbitration agreement
meant that employees had to "go through Ryan's" before they could go to an attorney;
applicants were told that the arbitration meant that problems would be handled internally
first); and Quiles v. Fin. Exch. Co., 879 A.2d 281 (Pa. Super. Ct. 2005) (refusing to enforce
arbitration agreement; employee did request copy of handbook detailing arbitration
provisions, but was refused; boss became angry and said: "Just 'f' sign that because I'm
going to get in trouble") with Soto v. State Indus. Prod., 642 F.3d 67 (1st Cir. 2011)
(discussed in Introduction and Part II.C.1), and Maye v. Smith Barney Inc., 897 F.Supp. 100
(S.D.N.Y. 1995) (discussed in Part II.C.3). See also Richard A. Bales, ContractFormation
Issues in Employment Arbitration,44 BRANDEIS L.J. 415, 443-49 (2006) (discussing cases).
Even in consumer and insurance contracts, the customer is typically not rushed in this way,
Robert Hillman discusses the relative luxury of time that consumers have in e-commerce
transactions.
Robert A. Hillman, Online Boilerplate: Would Mandatory Web Site
Disclosure of e-Standard Terms Backfire?, in BOILERPLATE: THE FOUNDATION OF MARKET
CONTRACTS 83, 84-86 (Omri Ben-Shahar ed. 2007).
85. See e.g., Tinder v. Pinkerton, 305 F.3d 728 (7th Cir. 2002) (enforcing pre-dispute
arbitration agreement when notice of the new program was mailed to current at-will
employees with their paychecks); Seawright v. Am. Gen. Fin. Servs., 507 F.3d 967 (6th Cir.
2007) (compelling arbitration under a policy contained in a brochure mailed out to current
employees). See also Bales, supra note 84, at 441(citations omitted).
86. 897 F. Supp. 100 (S.D.N.Y. 1995).
87. Id.at 106.
88. Id.at 107.
89. Id.at 102-03.. By the time of the litigation, the plaintiffs were twenty-one years
old. Id.
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Maye and Harris testified it was not until they consulted an attorney
about bringing a discrimination case that they learned the meaning of
the word "arbitration." 90 The Court, nevertheless, concluded that the
arbitration agreement was enforceable and did not seemed bothered by
the specific circumstances around the formation of this contract.'
Instead, it essentially said that if it invalidated this contract, then it
would have to invalidate nearly all other arbitration agreements: "[A]n
argument such as the one made by Plaintiffs that one did not have time
to read an agreement before signing it must fail or else almost every
arbitration agreement would be subject to an effective court
challenge. 92 The Court seemed to suggest that the more such pressure
tactics become standard operating procedure in the workplace, the more
insulated they become from any meaningful judicial review of consent.
Sometimes, non-negotiable agreements are presented for the first
time to an employee after accepting the job, perhaps on the first day of
work. Arnow-Richman compares such contracts to "shrink-wrap"
consumer agreements that are inside the packaging of the product,
where the consumer cannot generally read the terms until after
purchase. 93 She refers to the employment version of these as
"cubewrap" contracts, standardized documents provided to the worker
after an initial oral agreement of employment has been reached. She
discusses noncompete agreements presented in this way and describes
the difficult position in which a surprised new-hire might find herself
when presented with one of these contracts:
Like the consumer, an employee can elect to "return" the job upon
receipt of the delayed terms; in other words, he or she is free to
quit.... Yet the practical impediments to doing so are legion. The
employee has likely incurred significant start-up costs in accepting the
job and starting work. He or she has already quit a prior position and
may have turned down other offers. Many employees have made
personal sacrifices and investments at this point, such as relocating
family and accepting other lifestyle changes, all of which will deter
90. Maye, 897 F. Supp. at 107.
91. Id.atlo.
92. Id. at 108.
93. Terms of a shrink-wrap consumer contract might include
limits on use, such as restrictions on copying, resale, or third party use.... In
addition, a variety of products come with terms limiting consumer rights in the event
of product defect, including warranty exclusions, limitations on remedies, and the
now ubiquitous arbitration agreement. Courts are divided on the enforceability of
such terms.
Amow-Richman, Cubewrap Contracts, supra note 27, at 644-45.
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departure. Quitting means swallowing those losses,9iving up a steady
pay check, and re-entering an uncertain job market.
Arnow-Richman argues that this tactic of presenting a new
employee with a noncompete agreement on the first day of work, or

shortly

thereafter,

deliberately

exacerbates

the

asymmetry

in

information and negotiating leverage that already exist in employment
contracts. 95 She proposes that "at a minimum we must look more
critically at the quality of employee assent to delayed 96terms, by
requiring pre-hire disclosure on penalty of non-enforcement."
4. Signaling andJob Insecurity
What happens when a job applicant or current employee asks for
some time to consider a proposal and perhaps consult an attorney? If
the applicant or employee asks too many questions, she risks
jeopardizing a job offer, getting fired, or at least creating a very tense
working relationship.97 Outside the executive suite, an employer is
likely to perceive a worker who asks too many questions as someone
who is litigious, a slacker, or otherwise a problem employee.

94. Id.at 653-54.
95. See id.at 652-55.
Not only has that individual made a major investment, it is one that most likely
cannot be recouped. Most workers will be unable to return to their prior jobs or
resurrect forgone opportunities, and because the new position has just begun, the
employee has gained no value of any assistance in 'shopping around' for
alternatives. If anything, he or she has gained a reputation as a troublemaker: an
employee who has the audacity to read-and object to-an employer's standard
forms.
Id. at 655.
96. Id. at 664. New Hampshire has recently enacted a statute "requiring an employer
to disclose non-compete and non-piracy agreements prior to making an offer of employment
or an offer of change in job classification." H.B. 1270, 2012 Reg. Sess. (N.H. 2012).
97. Sunstein discusses some of these signaling issues. Sunstein, supra note 62, at
225-26. He also discusses employer signaling and reputational issues. Id. at 261-62. See
also Kamiat, supra note 78, at 1958 ("an employee who seeks an enforceable just-cause
provision in the employment contract confronts a serious signaling problem regarding the
quality of the employee's likely work"). Amow-Richman notes possible discriminatory
effects:
A caregiver may worry that requesting an accommodation will signal to the
employer that she is not committed to her job, or that the request will trigger
subsequent discrimination or retaliation.... [Flemale caregivers may be reluctant to
push hard for particular benefits or concessions for fear of being viewed as
aggressive or troublesome.
Rachel Amow-Richman, Implications of the Four-Day Work Week: Rational Choice,
Flexibility and Accommodation in the Workplace, 42 CoNN. L. REv. 1081, 1100-01
(2010).
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Cynthia Estlund discusses these signaling concerns at the point of
hire: "Even if applicants do have a chance to interrogate employers
before they are hired, they are often in no position to ask for much of
the information they might want."' 98 Prospective employees
might want to know about what the employer offers in terms of job
security, safety, fairness, training, flexibility, or the like. The problem
is that asking about such matters (beyond what the employer
volunteers) may get in the way of the employee's selling his labor,
physical or mental or both, to the employer .... [A]sking about job

security might signal that one is the sort of worker who might get
fired. Asking about drug-testing policies risks signaling drug use.
Asking about family-friendly policies - say, parental leave policies may signal that one anticipates making use of those policies, which
may entail short-term costs. Asking about the employer's policies
regarding noncompete covenants may signal that one would consider
jumping ship for a competitor. Asking about mandatory arbitration
may signal that one could imagine suing the employer someday.
Waiting to ask these questions until one has an offer in hand does little
99
good when employment is, as it almost always is, terminable at will.
Signaling can be especially problematic in the context of a
relationship, such as employment, where the parties are trying to
maintain some type of harmony and trust. 00 The person standing over
the employee while she reads the contract and contemplates what to do
next might be her boss, the person who will be evaluating her
performance and setting her job conditions.

98.

Estlund, Workplace Transparency, supra note 24, at 387.

99. Id.
at 387-88.
100. Gregory Klass discusses these dynamics:
Many transactions... are sustained by extralegal 'relationship-preserving' norms
and incentives, such as mutual benefits, trust, industry practice, and reputation.
Particularly at the early stages of relational contracts, where both parties understand
that the transaction's value depends on their ability to work together to resolve
disputes, one party's expressed attitude towards the availability of legal liability as
an end-game norm might be a deal breaker. And even if the deal still happens,
forcing the parties to express their end-game preferences at the beginning of their
relationship can erode relationship-preserving norms that would otherwise add value
to the transaction. Even where expectations or preferences regarding legal liability
are mutually understood, those attitudes are often better left unspoken.
Gregory Klass, Intent to Contract, 95 VA. L. REv. 1437, 1474 (2009).
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III. NEED FOR A CLOSER SCRUTINY OF CONSENT
Courts have long given closer scrutiny to certain types of contracts,
tailoring general principles to specific settings. 1 1 A few notable
In each of
examples are premarital, insurance, and maritime contracts.
1 02
these areas, extra attention is paid to the quality of consent.
Unlike ordinary commercial contracts, the trend in premarital
agreements is to more closely examine contract formation issues.'0 3 In
light of the relationship of the parties, courts pay particular attention to
°'
whether the parties entered the agreement knowingly and voluntarily.
A court will look at the "ability to review and consider the agreement,
external pressures on consent, and the relative sophistication of the
parties,,, 5 and both parties' need to disclose their financial0 6positions
and other material information before executing the contract.'
Courts also recognize that insurance contracts are not gardenvariety business agreements and are not as harsh on policyholders as
they might be on more sophisticated parties in a non-insurance contract.
Courts look at the realities of this transaction, paying particular attention
to the question of assent. 107
And since the late 18th century, special rules have governed
contracts by mariners, considered wards of the admiralty. For example,
a mariner's release of rights, such as personal injury claims and wage
claims, will be closely scrutinized to determine whether it was secured
with informed consent.' 0 8 The burden is on the party that wants to
101. PERILLO, supra note 50, at 13 ("[C]oexistence of general rules common to all
transactions and special rules for particular transactions" has been recognized since the
earliest discussions of contracts available to us in English.).
102. Courts also pay special attention to questions of consent to particular contractual
provisions. Exculpatory clauses, for example, are generally subject to greater scrutiny of
consent. WILLISTON & LORD,supra note 28, § 19:21.
103. Arnow-Richman, Employment and Family Law, supra note 18, at 164-65;
Amow-Richman, BargainingforLoyalty, supra note 17, at 1168. Premarital agreements are
now subject to legislation in those jurisdictions (about half) adopting the Uniform Premarital
Agreement Act (UPAA). But the concerns about consent in these relationships long
predated the promulgation in 1983 of the UPAA. Arnow-Richman, Employment and
Family Law, supra note 18, at 164-65; see Arnow-Richman, Bargainingfor Loyalty, supra
note 17, at 1227-33 (tracing history of premarital agreements).
104. Arnow-Richman, Employment and Family Law, supra note 18, at 164-165;
Amow-Richman, BargainingforLoyalty, supra note 17, at 1230.
105. Arnow-Richman, Employment andFamily Law, supranote 18, at 165.
106. WILLISTON & LORD, supra note 28, § 11:8.
107. See id.§§ 70:246, 70:249 (extensively discussing formation problems with
insurance contracts).
108. JOSEPH M. PERILLO, CORBIN ON CONTRACTS § 28.34 (2002). "Judicial solicitude

has been carried over from mariner to railway workers," in actions brought by Federal
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sustain the release to show that it was executed freely, without
deception or coercion, and that it was made by the mariner with full
understanding of his rights, considering the nature of the medical and
09
legal advice available to the mariner at the time of signing the release.1
Courts and Congress have to some extent recognized and
addressed concerns specific to employment contracts. Employment
cases, for example, are exempt from ordinary rules regarding specific
performance," 0 and the standard for mitigation of damages may be
more lenient for an employee suing for damages than for a commercial
enterprise.' 11
Some courts have closely scrutinized releases of certain
employment claims, such as Title VII discrimination claims, asking
whether the totality of the circumstances evidences a knowing and
voluntary waiver of present or past statutory violations. 112 This "totality
of the circumstances" test has been articulated in various ways, but the
most commonly enumerated, non-exclusive factors include: the
employee's education and business experience; clarity of the agreement
and specificity of release language; the amount of time plaintiff had for
deliberation about the release before signing it; the negotiability of the
agreement; whether the consideration given in exchange for the waiver
exceeds the benefits to which the employee was already entitled by law;
and whether the employee was encouraged to seek, or in fact received
benefit of counsel. 113
The Older Worker Benefit Protection Act ("OWBPA") codifies a
knowing-and-voluntary standard as it pertains to the release of a claim
under the federal Age Discrimination in Employment Act ("ADEA).114
Several minimum factors must be satisfied in order for a waiver of
ADEA claims to be effective: the waiver must be written in a manner
Employers' Liability Act (FELA). WILLISTON & LORD, supra note 28, § 70.233. FELA
does not outlaw releases, but it expresses congressional concern over contracts exempting
an employer from liability, and courts have "extended a protectionist veil to such releases."
Id.
109. Id. § 70:232.
110. Snyder, supra note 41, at 34 n. 1.
111. Id.
112. Silverstein, supra note 53, at 491 n.67; WILLISTON & LORD, supra note 28, §
19:33.
113. See WILLISTON & LORD, supra note 28, § 19:33; Silverstein, supranote 53, at 491
n.67; PERILLO, supranote 50, § 28.34; Cirillo v. Arco Chem. Co., 862 F.2d 448, 451-52 (3d
Cir. 1988) (applying test to release of claim under ADEA; superseded by enactment of
Older Benefit Protection Act).
114. PERILLO, supranote 50, § 28.34.

Employment Contracts

2012]

that can be clearly understood; must specifically refer to rights or claims
arising under the ADEA; must advise the employee in writing to consult
an attorney before accepting the agreement; must provide the employee
with at least twenty-one days to consider the offer (forty-five days if a
reduction is in force); must give an employee seven days to revoke his
signature; must not include rights and claims that may arise after the
date on which the waiver is executed; and must be supported by
consideration in addition to that to which the employee already is
entitled." 5 The OWBPA test, which has been described as "the
statutory gold standard for an acceptable release," is not required for
waivers of claims brought under statutes other than the ADEA. "6 But it
has been recognized as instructive "as a congressional expression of
public policy on what constitutes a knowing and voluntary release."" 7
Courts have also used some version of a multi-factor, knowingand-voluntary test to assess the validity of waivers of a variety of other
employment rights under state and federal law.1 8 Courts thus pay

particular attention to the question of consent to those contracts. t19

116.

29 U.S.C. § 626(t)(1)(2002).
WILLISTON & LORD, supra note 28, § 70:236.

117.

Id.

115.

118. E.g., Smart v. Gillette Co. Long-Term Disability Plan, 70 F.3d 173 (1st Cir.
1995) (applying a multi-factor knowing-and-voluntary test in case brought under Employee
Retirement Income Security Act); Torrez v. Pub. Serv. Co. of N.M., Inc., 908 F.2d 687
(10th Cir. 1990) (applying totality-of-circumstances test in waiver of claims under Title VII
and 42 U.S.C. §1981); Yousefv. Capital One Servs., Inc., No. 1 -CV-1687, 2011 U.S. Dist.
LEXIS 94629 (D.N.J. Aug. 24, 2011) (applying totality-of-circumstances test to assess
validity of waiver in case brought under state discrimination statute).
119. The difference in scrutiny might be explained at least in part to deference to
particular statutory policy. See, e.g., Torrez, 908 F.2d at 690
(While evaluation of the language of the contract is necessary to determine the
validity of the waiver of discrimination claims, our inquiry cannot end there.
Especially in light of the strong policy concerns to eradicate discrimination in
employment, a review of the totality of the circumstances, considerate of the
particular individual who has executed the release, is also necessary.)
(internal quotation omitted). But in other cases, courts will use a multi-factor knowing-andvoluntary test under "normal" contract principles. In Skirchak v. Dynamics Research
Corporation, for example, the court said that a waiver of rights under the Fair Labor
Standards Act ("FLSA") is not subject to heightened scrutiny, as the FLSA did not require
it. 508 F.3d 49, 59 (1st Cir. 2007). Rather, it was deciding the case under "normal" state
unconscionability doctrine, which considers the specific circumstances surrounding the
formation of the agreement. Id.at 59-60. At the same time, the court said that under
Massachusetts contract law, the waiver of any statutory right must be both knowing and
voluntary. Id. at 59. Statutory policy might justify a heightened, or a qualitatively different
type of, scrutiny of some individual employment contracts. But I am not making that case
here. Nor will I attempt to reconcile the underlying policies of the many statutes and
constitutional provisions often implicated in assessing the validity of employment contracts

Syracuse Law Review

[Vol. 63:31

But scrutinizing consent is not consistently a high priority for
courts when reviewing employment contracts more generally. For
example, while courts might look more closely at certain aspects of a
non-compete agreement for reasonableness, such examination does not
typically include a close look at the quality of consent. 120 Only a
minority of courts will closely scrutinize pre-dispute arbitration
agreements. 1 2 1 Even the quality of consent to "cubewrap" contracts, as
Arnow-Richman points out, is not routinely scrutinized. 122
While courts sometimes scrutinize consent under an
unconscionability analysis, that tack has not been consistently effective
in ensuring a meaningful inquiry into consent to employment
contracts.123
"Unconscionable" has been defined loosely as "that which affronts
the sense of decency."' 124 The purpose of the unconscionability doctrine
is to prevent oppression and unfair surprise. 125 There is often a
distinction (albeit, a blurry one) made between "substantive"
unconscionability, which examines whether the terms of the agreement
are oppressive, and "procedural" unconscionability, which look more
closely at the manner in which the agreement was made. 26 Most
jurisdictions require that both elements must ordinarily
be present
27
before a finding of unconscionability can be made.1
(e.g., the Federal Arbitration Act, discussed at note 27; the vast patchwork of state and
federal employee-protection statutes; and rights to jury trial). See supra note 27. My point
is that the consent requirement should not get lost in any such reconciliation efforts.
120. Arnow-Richman, CubewrapContracts,supra note 27, at 647-48, 659-60.
121. Id. at 658 ("[A] species of the knowing and voluntary test for enforceability [of
pre-dispute arbitration agreements] survives in a few jurisdictions."). See supra note 27
(discussion of the preemption issue).
122. See Arnow-Richman, Cuberap Contracts, supra note 27, at 647 ("[A]ssent has
played only a limited role in judicial analysis of the enforceability of cubewrap contracts.").
123. "[Tlerms that are unconscionable at the time of drafting can be an indication of
lack of consent in accordance with the traditional contract defense." Amow-Richman,
Bargaining for Loyalty, supra note 17, at 1233. Arnow-Richman discusses the limits of
unconscionability doctrine to ensure meaningful consent in noncompete agreements.
Arnow-Richman, Employment and FamilyLaw, supranote 18, at 165-68.
124. PERILLO, supra note 50, § 9.40 (emphasis and internal quotation omitted)
(quoting Gimbel Bros. V. Swift, 307 N.Y.S.2d 952, 954 (1970)).
125. PERILLO, supra note 50, § 9.40.
126. Warkentine, supranote 13, at 480 ("An unconscionability analysis focuses on (1)
the bargaining process leading to purported agreement to the terms (sometimes referred to
as 'procedural unconscionability'), and (2) the substantive 'fairness' of the disputed terms
('substantive unconscionability'). If a court deems a term unconscionable, the term will be
stricken from the contract.").
127. Id. at 482 n.84 ("The majority of jurisdictions continue to require a showing of
both procedural and substantive unconscionability.").
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Some courts have looked at the circumstances surrounding
employment contract formation under the "procedural" prong. 12' But
even that examination can fall short of ensuring that the employee has
consented to the contract. This vague concept, which has been
predominantly applied in consumer sale of goods cases, has not proved
to adequately address the particular concerns of consent in employment
contracts. 129 In Oblix Incorporated v. Winiecki, for example, the
Seventh Circuit Court of Appeals held that an arbitration agreement was
not unconscionable, where Felicia Winiecki was required to sign as a
condition of employment an agreement that required her to arbitrate any
claims against the employer, but not vice versa. 30 The agreement was
non-negotiable and she was offered no consideration over and above her
salary.'
The court saw no problem with this, since "[s]tandard-form
agreements are a fact of life," and courts "routinely enforce[] limited
warranties and other terms found in form contracts" in consumer and
business settings. 132 Unsurprisingly, employees raising the issue of
unconscionability are not generally successful. Indeed, the court in
Oblix noted that "the doomed 'unconscionability' argument"
had been
33
rejected in that circuit as often as it had been raised.
128. E.g., Zuver v. Airtouch Commc'ns, Inc., 103 P.3d 753, 760-61 (Wash. 2004)
(examining pre-dispute arbitration agreement under, inter alia, procedural unconscionability
analysis; finding that plaintiff had sufficient notice to consider agreement and consult
counsel before signing it).
129. See Warkentine, supra note 13, at 483 ("What most of the successful cases
[raising unconscionability] tend to have in common is a consumer defendant who signed a
standard form contract."). Warkentine discusses the failure of unconscionability doctrine to
assess assent. Id. at 472. While not limiting her analysis to employment contracts,
Warkentine
suggests that an unconscionability analysis is an unsatisfactory approach for courts
to follow when they determine whether to enforce standard form contract terms. The
unconscionability approach requires individual contracting parties to raise the
defense and prevail in litigation. However, parties who lack bargaining power will
generally also lack the knowledge that they have a legal challenge to the
enforcement of terms, and the financial means to litigate. Furthermore, an
unconscionability approach requires the challenging party to meet the extremely
high burden of showing a serious defect in the bargaining process, in the substance
of the challenged term, or in both. Most plaintiffs will have a hard time making the
necessary showing. Courts should adopt an assent-based analysis for determining
whether to enforce disputed standard form contract terms because such an analysis is
superior to an unconscionability analysis.
Id.
130. 374 F.3d 488, 491-92(7th Cir. 2004).
131. Id. at491.
132. Id.
133. Id. See also Daniel D. Barnhizer, Inequality of Bargaining Power, 76 U. COLO.
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Some commentators have called for more scrutiny of consent, at
least with respect to certain types of employment contracts, such as predispute arbitration agreements, noncompete agreements, and waiver of
privacy rights. 134 Arnow-Richman has compared employment and
marriage relationships in some respects and looks at the law of
premarital agreements for some parallels, in particular to noncompete

L. REv. 139, 153 (2005) (observing that "courts rarely overturn contracts for
unconscionability"); Plass, supra note 28, at 220 ("Although employees have had some luck
with this [unconscionability] doctrine, they often lose these challenges too because the
common law requires the agreement to be so unreasonably harsh that only a delusional
person would make it, and only a dishonest and unfair person would accept it."). Danielle
Kie Hart writes of the failure of the doctrine of unconscionability (and other modem
"policing" doctrines) to address the question of assent: "Mutual assent and consideration are
still all that are needed to form a valid, traditional contract. Indeed, modem contract law
leaves the core alone. All of the new or expanded doctrines it recognizes, and its
interpretation of existing doctrines, assumes a contract was formed in the first instance."
Danielle Kie Hart, Contract Formation and the Entrenchment of Power, 41 LOY. U. CHI.
L.J. 175, 200 (2009). In some cases where there were troubling circumstances surrounding
formation, procedural unconscionability is not even raised (or at least not addressed in the
opinon). See Maye v. Smith Barney Inc., 897 F. Supp. 100 (S.D.N.Y. 1995) (discussed
above); Bales, supra note 84, at 441 nn.198-202 (citing cases where courts have upheld
arbitration agreements, without considering unconscionability, where arbitration agreements
were formed by the employee not by signing a contract, but by showing up for work after
being notified of an arbitration agreement. Some of those notifications include "memoranda
coupled with mailings, employee handbooks coupled with mailings, office-wide meetings
with sign-in sheets, multiple mailings where delivery was professionally tracked, and office
memoranda." None of the cases cited by Bales includes the word "unconscionable" in the
opinion.).
134. Rachel Arnow-Richman calls for such attention to noncompete agreements. See
Arnow-Richman, Employment and Family Law, supra note 18. She also notes that
"[n]umerous commentators have urged adoption of strict consent requirements for
enforcement of such [mandatory arbitration] agreements, which, like noncompetes, are
generally provided to the employee at the outset of the relationship and prior to any
employment dispute." Id. at 166 n.41. Kim has called for greater scrutiny of consent where
employees are required with greater frequency to sign away privacy rights in exchange for a
job. Kim supranote 21, at 719.
An employee offered the choice between submitting to an intrusive and degrading
search procedure required by her employer and losing her job might rationally
choose to undergo the search, particularly if she must rely on her income to meet
ongoing financial commitments or if she stands to lose a substantial and
irreplaceable investment in seniority and its attendant benefits accumulated over her
years of employment.... Her consent may be considered 'voluntary' in the sense
that it is the product of deliberative choice; however, from a broader perspective,
which takes into account the concrete circumstances in which the choice is made,
her consent may be seen as coerced.... 'Voluntariness'... depends on more than
deliberative choice; we are also concerned about the circumstances under which
consent was given.
Id. at 717-18.
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agreements.13 5 "Like noncompetes, premarital agreements are an
attempt to control in advance the financial consequences of the
dissolution of a legal relationship, and they have historically been
subjected to comparable scrutiny for fairness."'' 36 The current trend in
evaluating the validity of premarital agreements "has moved away from
the review of the substantive effects of enforcement in favor of
assessing the quality of the spouse's37consent and the fairness of the
agreement at the time it was drafted."'
Arnow-Richman advocates an enhanced contractual inquiry "to
allow for a more careful review of contractual intent and issues peculiar
to the formation of noncompete agreements."1 38
She proposes
"requiring a higher standard of voluntariness similar to that required of
parties to a premarital agreement in consideration of the unique aspects
of family and employment relationships."' 139 Such an expanded inquiry
would look at case-specific circumstances such as the timing of the
agreement's presentation to the party relinquishing rights and whether
135.
Amow-Richman, Employment and Family Law, supra note 18, at 162-63.
Richard Carlson has "referred to the employment relationship as 'the penultimate relational
contract,' second only to the marriage contract." Id. at 155.
136. Amow-Richman, BargainingforLoyalty, supra note 17, at 1167.
137. Id. at 1168. Substantially adopted by the majority of states,
the UPAA adopts a standard of enforcement that focuses almost entirely on contract
formation issues, but which still accounts for circumstances peculiar to marriage....
The UPAA provides that a premarital agreement is enforceable unless (1) it was not
executed voluntarily, or (2) it was unconscionable at the time it was entered into and
the party opposing enforcement did not know of or receive fair disclosure of his or
her partner's assets. Voluntariness, the primary issue in challenging enforcement,
looks to the quality of consent at the time of draffing. While not defined in the
uniform law, the term has been interpreted as embracing many of the special
procedural issues considered at common law, including coercion based on surprise
or proximity to the parties' wedding, the presence or availability of counsel,
knowledgeableness and sophistication of the waiving party, and whether there was a
disclosure of assets. In this way, the UPAA standard contemplates the ability to set
aside an agreement for reasons beyond those which would justify a duress defense in
a commercial context.
Id. at 1231-32.
138. Id.at 1225.
139. Arnow-Richman, Employment and Family Law, supranote 18, at 166 n.39.
Many of the factual issues examined under the procedural component of the modem
premarital agreement test, including the ability to review and consider the
agreement, external pressures on consent, and the relative sophistication of the
parties, are core concerns of noncompete law. All are circumstances that could be
accounted for in an expanded contract-oriented analysis, like that espoused in the
premarital agreement context, which closely examines contract formation issues in
consideration of the special relationship of the parties.
Id. at 165.
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IV. TAILORED CONSENT INQUIRY FOR INDIVIDUAL EMPLOYMENT
CONTRACTS

Here, I consider what an enhanced consent inquiry might look like
if we broaden the application to individual employment contracts more
generally. A good starting point is the "totality of the circumstances"
approach discussed above, which looks to a non-exclusive set of factors
to assess whether a waiver of statutory claims (such as discrimination),
is knowing and voluntary.141
The law governing the validity of premarital agreements is also
instructive. The trend in reviewing such agreements is toward more
scrutiny of the contract formation process, including a closer look at the
"quality of the consent of the party waiving rights under the
agreement."' 142 That closer scrutiny might include review of the
waiving party's access to information about spousal rights under law
and the implications of the agreement; knowledge of the opposing
party's assets and financial condition; whether there was an opportunity
to review the agreement and seek counsel; and the relative
sophistication of the parties. 14 Such an approach addresses specific
issues in many premarital settings, such as informational asymmetry,
ignorance of one's rights, and the time pressure of making decisions as
the wedding date gets closer. Courts are particularly concerned about
how and when the agreement is presented to the party challenging it;
they are "inclined to reject agreements presented too close to the time of
1
the wedding to afford an opportunity for meaningful reflection."'"
A combination of the factors used to assess premarital agreements
and those used in the "totality of the circumstances" analysis for
waivers, discussed above, can provide a useful first draft of a consent
inquiry tailored to employment contracts more generally. Courts might
consider the following non-exclusive factors for all individual
employment contracts: the clarity and specificity of the agreement; the
employee's education and business experience; the amount of time the
employee had for deliberation before signing; whether the employee
had a real opportunity to alter or reject the terms; whether the
140.
141.
142.
143.
144.

Id. at 165-66.
See supraPart III.
Arnow-Richman, Employment andFamilyLaw, supra note 18, at 163.
Id.
Arnow-Richnan, Bargainingfor Loyalty, supra note 17, at 1230.
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consideration given exceeds the benefits to which the employee was
already entitled by law; whether the employee was encouraged to seek,
or in fact received benefit of counsel; and whether the employee had
sufficient information that might be relevant to his deliberation of the
contract at issue. 145
The information required as part of the last factor would depend on
the subject of the contract at issue and might include, as appropriate,
employer-held data discussed above: for example, the employer's
surveillance and monitoring practices; requirements and expectations
concerning hours of work and overtime demands; the work site's safety
history; practices and policies concerning compensation, discipline,
promotion, and terminations; policies affecting work-life balance, such
as flexible scheduling, telecommuting options, and leave policies;
demographics of the workplace; or history of discrimination complaints
by employees. 146 Consideration might be given to how easy it is for the
employee to acquire information on her own, as putting employees in
the position of having
to demand it exacerbates the signaling problems,
47
above.1
discussed
Some of these factors might be given greater attention, depending
on when during the employment relationship the contract was
presented.
The concerns outlined above, such as informational
asymmetries, legal ignorance, and time pressures, might play 48
out
differently along the timeline of hiring, incumbency, and separation.
145. Id. at 1235-36 (borrowing language from Arnow-Richman for "negotiability"
factor, i.e., scrutiny of employee's opportunity to accept or reject terms).
146. See Estlund, Workplace Transparency, supra note 24, at 365-66; Kim, supra
note 21, at 711 (discussing of employer-held data, disclosure of which might aid employees
in making decisions about contracting. Estlund calls for more transparency, as a general
matter). Estlund, Worplace Transparency, supra note 24, at 402 ("[E]mployers should be
required to give employees, at the time of hiring, written notice of certain basic terms and
conditions of employment-wages, hours, and job duties, for example. Many other
countries maintain such notice requirements. But they are still exceptional in the U.S.").
147. See supra Part II.C.4.
148. Some commentators have noted the lack of judicial attention to concerns that
might be more salient at different points of the employment relationship. For example,
Stone writes that most courts deciding on the validity of noncompetes "now believe that the
postemployment situation should not be treated any differently than the initial hiring."
Stone, New Psychological Contract, supra note 20, at 581. Arnow-Richman notes that
"almost no court in either the noncompete or arbitration context has considered the timing of
the employer's provision of terms relative to its extension of a job offer as part of this
inquiry" assessing the employee's assent to the agreement. Arnow-Richman, Cubewrap
Contracts, supra note 27, at 650. "Agreements provided to employees for 'acceptance'
upon the commencement of employment are treated no differently than other changes in
policy administered during the course of an ongoing employment relationship." Id. at 650-
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Working backward, consider first the specific issues surrounding
separation agreements and the setting in which those contracts are
formed. An employee presented with a separation agreement is
probably most concerned with understanding what he is being asked to
sign, time to deliberate, and getting professional advice as to whether
this is a favorable agreement. If the separation is at all involuntary, he
might be worried about his reference and reputation as he considers
future employment. A separation agreement almost always includes a
waiver of all rights to sue the employer, so before he signs such an
agreement, he probably wants to find out what legal claims he might
have.' 49 If he has already filed suit, he needs to assess the strength of
that claim against whatever consideration is being offered for the
waiver. He is no longer risking his job by asking for more time or
information, and as long as he can afford it, he can consult counsel
without signaling problems, or escalating tensions at work. Employer
and employee at that point know that, if not necessarily adversaries,
they at least have different interests.
The contract-formation setting for new-hires and incumbent
employees will be quite different. The incumbent employee shares
some concerns with the exiting employee. Each might be concerned,
for example, about his livelihood after leaving this employer and how to
explain the circumstances of any separation to prospective employers.
But the current employee is probably most concerned with keeping the
job and the conditions under which he works. He might have already
invested in this job and has much to lose if he refuses to sign what
human resources hands him.150 In that scenario, an especially important
question is whether the employee has a real opportunity to alter or reject
the proposed terms. 51 And so the negotiability factor might be
especially weighty when evaluating the quality of consent to a contract
51.
149. Crain, supra note 33, at 207 n.196 (nearly all workers receiving severance are
required to sign a waiver of rights to sue in exchange for such payment).
150. Crain describes come of these exit constraints:
While employees choose which jobs to take, their choices become more constrained
over time as they make firm-specific investments and advance along the pay ladders
in their firms, simultaneously aging and pricing themselves out of alternative
employment. They build families, forge social networks, and invest in their homes
and communities, binding them more closely to the geographic region where the
employer's firm is located.
Marion Crain, Managing Identity: Buying Into the Brand at Work, 95 IOwA L. REv. 1179,
1222-23 (2010).
151. See Amow-Richman, Bargainingfor Loyalty, supra note 17, at 1236.
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at this stage. The applicant who turns down a job offer because of what
he perceives as an unfavorable deal has lost an opportunity. But the
current employee presented with a sign-this-or-you're-fired contract is
risking termination, with all the negative implications that go with that:
loss of income, benefits, and pension; the stigma of being fired; the
emotional and personal upheaval; and the potential damage to one's
long-term livelihood.' 52 And he is probably legitimately worried about
how prospective employers might view one who has been fired from his

last job for refusing to sign away his rights.
At the beginning of the employment relationship, an applicant is
concerned about securing the job with favorable terms, perhaps
choosing among offers. He might be thinking about compensation,
working conditions, training opportunities, long-term career strategy,
and whether to relocate. It is at the entry point when the applicant is
perhaps the most ignorant about employment law, given the common
practice of learning about the law only after a dispute has arisen.'5 3 And
it is also at this beginning stage of the relationship when informational

asymmetry is likely to be the most acute.
Walter Kamiat describes this asymmetry at the time of hire, at the
same time the employee "is at her most vulnerable regarding the risks of
signaling poor work quality to the employer (because there is little prior
history to the relationship).' 54 The new hire may also be "undervaluing
the need to police late career employer opportunism and may be
152. Crain, supra note 33, at 165-66.
Discharge, when it comes, is often sudden and devastating, dealing a powerful
emotional blow that severs workers' psychological moorings. Discharged workers
suffer tremendous stress and accompanying health effects, including increased risk
of disease, alcoholism, social impacts such as increased propensity for spousal and
child abuse, divorce, and higher death rates. Sudden job loss is correlated with lower
post-displacement earnings, which in turn leads to downward economic mobility and
spiraling economic effects that impact whole communities.
Id.
153.
Silverstein discusses this issue in the context of pre-dispute waivers versus
waivers as part of a settlement of a known dispute:
[W]aiver of the right to continue to sue over alleged past unlawful employment
practices is judged acceptable, in part, because at the time of the waiver the
complainant has had an opportunity to identify and analyze the wrong done to her, to
assess the damage .... In contrast, when employers condition jobs or enhanced
benefits on waiving statutory rights, be they the right to have a jury assess future
claims or the right to challenge current and past employment practices, applicants
and employees are asked to anticipate conflicts that may not yet have occurred and
to evaluate workplace practices in light of technical, perhaps unknown, standards.
Silverstein, supra note 53, at 487.
154. Kamiat, supra note 78, at 1965 n.20.
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particularly lacking in knowledge regarding the particular employer and
the particular workplace norms."' 155 It is at this stage that "the
employee's information and sophistication disadvantages with respect
to evaluating and bargaining over issues
relating to eventual employer
156
opportunism would be at their height."'
Factors concerning notice and time for deliberation and advice,
therefore, are particularly important at the hiring stage, when a new-hire
might be presented for the first time with a contract that requires him to
waive rights or restrict his future employment opportunities, perhaps
tucked into a stack of paperwork that includes tax and health insurance
forms, and instructions for how to use his computer. The proliferation
of what Arnow-Richman refers to as cubewrap contracts-nonnegotiable contracts that are presented for the first time to an employee
after accepting the job-is especially disturbing. The employee is put
in the untenable position on the first day of the job of learning that the
terms of his employment are not what he thought they were. As much
of a hassle as it is to return a product that comes with a sbrinkwrap
agreement, it is exceedingly more difficult to "return"
a job, i.e., leave
157
the position, rather than agree to the new terms.
A discussion of whether and under what circumstances we might
abide a little fictional consent to consumer shrinkwrap contracts is
beyond the scope of this article. But there should be little tolerance for
these surprise packages in the workplace, which have
potentially long58
workers.1
many
so
of
livelihood
the
on
term effects
Transparency is especially critical at the hiring stage. The
employer needs to give sufficient notice of material terms to allow the
prospective employee to deliberate and decide whether to accept the
offer, not after he has turned down other opportunities, perhaps moved

155. Id.
156. Id.
157. See supra Part II.C.3.
158. Arnow-Richman echoes this concern:
In the consumer context, the issue of enforceability of shrinkwrap terms has been
widely vetted amongst courts and scholars. In contrast, there has been relatively
limited discussion of the practice of delaying terms in employment. This is
surprising given that the consequences would appear far more egregious in the
employment relationship than in the consumer context.
Arnow-Richman, Cubewrap Contracts and Worker Mobility, supra note 32, at 978-79. "To
the extent that thinkers find it objectionable to hamstring vulnerable consumers to
undisclosed terms in purchasing a product, it appears even more problematic to allow
precisely the same practice in a context where an individual's livelihood is at stake."
Arnow-Richman, Cubewrap Contracts,supra note 27, at 651-52.
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his residence, only to face an unpleasant surprise on his first day at the
new job. If the terms are important enough for the employer to want to
enforce them at some point, then the employer should be forthcoming
with such terms, providing enough notice and clarity to allow the
applicant to decide whether he wants this job. Employers can decide
whether the terms are sufficiently valuable to make the necessary effort
to disclose them in advance, or bear the risk that a contract might not be
enforceable.159

Another part of a consent inquiry that plays out differently along
the employment lifecycle is the meaningful opportunity to consult
counsel. At the end of the employment relationship, the employee is
not worried that consulting counsel will jeopardize his job or create a
tense working relationship. But the prospective or current employee
might be concerned about letting the employer know he needs time to
talk to a lawyer. He might be afraid to signal to the employer that he
will be diligently looking after his rights. Furthermore, an employee
might be worried that he is jeopardizing his job by having an attorney
review a contract, and with good reason, since only some jurisdictions
even recognize a cause of action for terminating an employee for

159.
Employers may prefer to have all of their employees bound by the same set of
standard terms, but there is no reason why those terms cannot be made available to
the applicant prior to his or her acceptance. For the same reason, one suspects that
employees are more likely than consumers to actually read the documents that are
provided to them. The decision to accept a particular job generally involves
deliberation, which may occur over a span of time. Employees thus have the
opportunity to read and consider any written terms provided up front. Perhaps more
importantly, workers have much greater incentive to read and comprehend
employment forms than they do the fine print that accompanies consumer goods.
Unlike an isolated purchase, accepting a job means committing to a relationship, one
that is the source of one's livelihood and a critical part of one's identity.
Id. at 656.
There should be few difficulties of implementation and little controversy in
requiring disclosure of documents that can legally waive or limit employees'
publicly recognized rights and interests. Employers write them with an eye to
eventual disclosure in light of some existing body of substantive law that constrains
enforceability. It seems unlikely that compelling disclosure of these agreements will
have an undesirable impact on employer practices. To be sure, it should deter
employers from including provisions of dubious legality; that is an intended benefit
of mandatory disclosure. It might also deter employers from imposing some lawful
agreements if disclosure were expected to bring significant employee or public
disapproval... A disclosure requirement in this context also has-or can be made to
have-a nice self-policing feature: failure to publicly disclose these documents
ahead of time will render them unenforceable.
Estlund, Workplace Transparency,supra note 24, at 398.
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consulting counsel. 1
What difference might notice and clarity make? It could very well
make a difference for a job applicant considering multiple job offers or
other options. Better informed applicants with choices might be less
likely to accept unfavorable contracts, if given sufficient and clear
notice of terms. If enough informed applicants refuse unfavorable
terms, employers concerned about reputational costs or employee
16 1
morale may reconsider the use of unpopular employment terms.
Requiring that terms be presented clearly and timely might benefit even
the hard-up applicant who has no choice but to take the job. Depending
on the terms, he might feel compelled to accept what he considers a bad
deal, but will at least do it with eyes open. With that knowledge, he
might decide to take the job, but keep looking for other job
opportunities when they arise.

In that sense, he is not unlike the

applicant who takes a low-paying job out of desperation, but continues
to look for something better.
There are limits, of course, to the benefits of even the best
practices of providing sufficient notice of clear terms. Applicants and

employees might have cognitive biases and dissonance, a denial that
there is a need to deliberate over a contract term that contemplates
something going awry. Such biases can be a special problem in
contracts within relationships; employment is no exception. There is a
tendency to enter a relationship hoping for the best, and not wanting to

think that it might end badly.

62

Cognitive biases might be more

160. See supra Part II.C.1. Allowing enough time to consult counsel will not, of
course, solve the problem of affordability, but extra time may help those who are diligent
and can afford to pay some fee.
161. There is empirical evidence to suggest that workers do read and pay attention to
explicit employment terms. See, e.g., Jessica McKinney et al., Discharge Policy
Information in the Job Offer Letter: Its Impact on Recruit Perceptions of Psychological
Contract Formation and Organizational Attraction, 24 EMP. RESp. RTS. J. 55, 62 (2011)
(findings indicate that study participants "could correctly identify an embedded at-will
disclaimer in a job offer letter and that the disclaimer decreased ratings of organizational
attractiveness"). See also Hillman, supra note 84, at 86 (suggesting that disclosure of terms
in consumer contracts might "facilitate watchdog-group exposure of unsavory terms," which
might downgrade a business' reputation. "There might be a similar effect in employment
contracts, especially as more people, even low-income workers, have access to and rely on
the internet to gather and to spread information."); Arnow-Richman, Cubewrap Contracts,
supra note 27, at 661 ("[E]mployees are likely to be readers. Unlike the spot purchase of a
consumer good, choosing a job is a high stakes proposition that occasions a longer and more
deliberative decision-making process."). Id. at 660-61, 663 n. 119 (discussing benefits and
limits of disclosure).
162.
See Sunstein, supra note 62, at 206-07 ("Workers may well suffer from
excessive optimism ...Many workers greatly discount the future, sometimes treating it as
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common as they pertain to certain types of contracts or terms. Most
people do not start a job thinking they might be unlawfully fired, so
contracts or terms that speak to that unlikely possibility might be more
subject to such bias. On the other hand, there might be less bias
concerning those contract provisions, such as noncompetes, that do not
necessarily invoke the possibility of the relationship ending badly. One
rarely expects to work for the same employer for a lifetime, and,
depending on the court, a noncompete agreement might63be enforced
after any separation, regardless of which party initiated it. 1
CONCLUSION

Consent is supposed to be the sine qua non of any contract.
Unfortunately, that is not the reality for too many individual
employment contracts today. The direction suggested here is a way to
test consent in the workplace, a setting that has not found an easy fit
within contract doctrine.
This proposal looks at the general and fundamental requirement of
consent, and tailors the inquiry to fit the particular setting of the
workplace. The questions posed as part of a consent inquiry are similar
to those asked when assessing the validity of some types of waivers, as
well as premarital agreements, and look to the specific circumstances of
the contract formation. We also need to consider the particular concerns
of the workplace, such as legal ignorance and informational asymmetry,
and the timing and presentation of the contract. Some of these concerns
are more salient at various points along the employment relationship
irrelevant... In short, workers are like most people. They behave like homo sapiens, not
like homo economicus.").
Some scholars have asserted ...that personal relationships inspire both the greatest
degree of overconfidence and the most significant constraints on freedom of
contract.... These problems may be particularly pernicious with respect to
employment contracts. Most employees are engaged in a long-term relationship
with their employers in a way that might mimic the excess of optimism seen among
couples about to be married. Consequently, employees might underestimate the
possibility that they will be terminated and thereby insufficiently attend to
negotiating job-security provisions in their employment contracts.
Jeffrey J. Rachlinski, The UncertainPsychologicalCasefor Paternalism,97 Nw. U. L. REV.
1165, 1180-82 (2003).
163. Norman D. Bishara, Fifty Ways to Leave Your Employer: Relative Enforcement
of Covenants Not to Compete, Trends, and Implicationsfor Employee Mobility Policy, 13 U.
PA. J. Bus. L. 751, 760 (2011) (Many post-employment restrictions are triggered by "any
type of employment termination, regardless of whether or not the termination was initiated
by the employer or employee."); Stone, Knowledge at Work, supra note 30, at 743-44
("[S]ome courts continue to enforce covenants against at-will employees, notwithstanding
the circumstances of their dismissal.").

70

Syracuse Law Review

[Vol. 63:31

lifecycle, and a careful examination of consent to these contracts needs
to consider those realities.
My purpose here is to reorient the approach to examining the
validity of employment contracts, moving the starting point for such
discussion back to the fundamental question of consent.

